This article uses case studies to challenge the stigma attached to adversarialism in child custody disputes. It shows that the real-world alternative to adversarialism is freestyle judging, with little of the structure that normally helps courts sift fact from fiction and real danger from fearmongering. Freestyle judges indulge bogus claims for months or even years, wreaking havoc on families. Poor parents and parents facing abusive opposing parties are especially vulnerable to these practices. To protect their children, courts must follow rigid adversarial procedureseven if that means more complexity for everyone else.
I. Introduction
Imagine a woman who is worried about her grandson. The boy's mother used cocaine in the past, bounces from one minimum wage job to another, and asks the grandmother to babysit on nights when she has dates. The grandmother petitions for guardianship of the child, stating that she suspects the mother is using drugs. At court, she and the mother sit down with a "probation officer" (a social worker/mediator), who encourages the mother to agree to a temporary guardianship. The mother refuses. The judge talks with the parties for fifteen minutes. He orders a 90-day temporary guardianship and hair follicle drug testing of the mother in the interim (at her expense). 1 Now imagine the drug test results are clean. In court, the grandmother says the mother is homeless. The mother protests that the grandmother lied. The judge rebukes the mother and says she is lucky that the grandmother was willing to "step up"; without her, the child might be in foster care. Months later the judge finally returns the child to the mother. Nothing has changed except that the case was assigned to a different probation officer, who recommended that the judge return the child.
This story is a composite of several guardianship cases that Merrimack Valley-North Shore Legal Services ("MVLS") handled in the suburbs of Boston between 2011 and 2013.
Nothing that the story describes is atypical or unlawful, except arguably as a violation of due process. Massachusetts judges sometimes transfer custody based on inflammatory accusations at an informal hearing, and then extend the orders over and over without meaningful review. Why does this happen?
Family law has been driven in recent decades by a movement that demonizes "adversarialism." Adversarialism is thought to encourage conflict between litigants, which in turn hurts children.
2 Massachusetts' trial-averse, pro-cooperation guardianship practice is virtually the movement's apotheosis.
Despite their nationwide popularity, 3 most specific non-adversarial practices have not been seriously studied. 4 Proponents call the new style of justice "therapeutic" 5 or "problem-solving." 6 But in practice, the new format replaces the rigors of adversarialism with the judge's freestyle improvisations. This change most likely harms two types of parties: those who pique judges' suspicion (such as young, low-income parents), and those facing parties who are willing to lie.
Part II identifies what family law reformers mean by adversarialism and what reforms are put in place to minimize the need for law. Part III describes Massachusetts' guardianship-of-a-minor law and practice, using four actual cases as touchstones. In three of the cases, custody first went to a guardian but switched back to the parent after lengthy litigation, even though the facts had not changed materially. The fourth case is pending at the time of writing. Part IV analyzes how the cases progressed, identifying flaws in the process that would not exist in a traditional adversary system. Part V argues that the lessons of Massachusetts guardianship apply to other custody disputes as well, such as in divorce. Part VI considers arguments in favor of freestyle judging.
The article concludes that freestyle judging inflicts capricious custody orders on children, without keeping them safe. Therefore courts and legislatures should reintroduce adversarialism to family law. UC and structured modes of conflict resolution. 16 Surveying both related usages, several key characteristics of adversarialism emerge. For each, I will describe the general characteristic and show how it connects to the family law context in particular:
1. Passive judges.
In adversary systems, the judge's role during the proceedings is narrow and technical. She focuses on protecting the parties' procedural rights, ensuring that they have an even playing field on which to present whatever they want to present but doing little else. 17 In non-adversary systems, the judge is more active. She seeks out information and directs discovery. 18 In contrast, judges in non-adversary systems focus on substance as well. Some family law reformers seek roles for judges beyond mere arbiters of procedure, 19 which represents a pulling away from adversarialism.
Rigid rules of evidence.
Any factual information that the trier of fact relies on to decide a case is evidence. Highly technical rules govern the admissibility of evidence in adversary systems. 20 As a result, oral testimony by witnesses is a major component of adversary systems. 21 Even when an objectiveseeming exhibit contains the key information, oral testimony by a witness is often required to authenticate or explain it. The trier-of-fact decides how much to credit witness testimony by hearing cross-examination and by 16 Weinstein, supra note 8, at 98 ("The traditional adversary process, bound by definitions of legal causes of action, remedies and relevance, is limited in its ability to examine problems contextually."); Murphy, supra note 4, at 892 (referring to "structured procedures of the adversary system"). 17 Mirjan Damaska, Evidentiary Barriers to Conviction and Two Models of Criminal Procedure, 121 U. PA. L. REV. 506, 563-64 (Jan. 1973). See also, Weinstein, supra note 8, at 88 and 160 (criticizing the narrowness of the judge's role in adversary proceedings). 18 John H. Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L. REV. 823, 826 (1985) . 19 Babb, supra note 3, at 232. Other writers merely imply judges should have an active role, for example by arguing they should have dual degrees in a mental health field (Weinstein, supra note 8, at 156) or be chosen for their interest in children and paid more than other types of judges (Schepard & Bozzomo, supra note 4, at 344). 20 Damaska, supra note 17, at 564. 21 John H. Langbein, The Disappearance of Civil Trial in the United States, 122 YALE L.J. 522, 534-36 (Dec. 2012).
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When Family Courts Shun Adversarialism 201 observing the witness's demeanor. 22 The presence of rigid rules creates the possibility of parties winning or losing because of these rules, rather than the merits. Family law reformers criticize the adversary system's rigid rules of evidence and procedure (which include, in large part, rules about oral testimony) by emphasizing the possibility of winning by "technicality." Adversary systems focus on trials. Parties prepare single-mindedly for trial, and judges decide a case based only on what was presented at trial. After trial, there are limited grounds on which parties may try to change the result. 24 The stress put on a single event can make trials seem dramatic. By contrast, inquisitory judges hold a series of hearings, ending when they have collected all the information they want. Every hearing may matter to the outcome, but there is no formal "trial."
25 After a decision is made, the system provides generous opportunities for dissatisfied parties to try to change the outcome. 26 Many family law reforms, such as mediation programs, are aimed at avoiding trial altogether. 24 Generally appellants must show that the lower court made a mistake. E.g., Fed. R. Civ. P. 52(a)(6) ("Findings of fact, whether based on oral or other evidence, must not be set aside unless clearly erroneous, and the reviewing court must give due regard to the trial court's opportunity to judge the witnesses' credibility.") 25 John Henry Merryman, THE CIVIL LAW TRADITION 111-12 (Stan. Univ. Press, 2d ed. 1985). 26 Id. at 120 (noting that the right of appeal in civil jurisdictions includes review of fact questions, and may even allow introduction of new evidence); See also John H. Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L. REV. 823, 857 (1985) (describing right of de novo review in Germany). 27 Murphy, supra note 4, at 905.
Rights.
Adversary systems aim for fairness above all else. "Distrust of the state" is said to underlie adversary systems. 28 Without that distrust, "the concern for ascertaining the facts of the case is much more central [than ensuring fairness]." 29 Adversary systems, with their fixation on fairness and rights, are criticized for sacrificing truth. 30 Family law reformers argue that focusing on rights means losing sight of outcomes. 31 
B. Reforms are Happening
In practice, reducing adversarialism in child custody commonly involves forming "Uniform Family Courts" that incorporate mental health and alternate dispute resolution services. 32 UFC's are oriented around outcome rather than process. 33 In the words of one proponent, a "UFC has an additional and vital goal beyond simple, efficient umpiring: to make the emotional life of families and children better." 34 The move toward UFC's has significant establishment support. The American Bar Association has formally supported them since 1994.
35
By 2006, thirty-eight states had implemented UFC's in some form or were planning to.
36
The implementation of UFC's in particular states illustrates the extent to which they are a departure from adversarialism.
A 2006 commission established by New York's chief judge recommended that the state's family court system become less adversarial in several ways. First, it recommended a "judge-centered approach" to family law, where "tools that would be added to the judge's toolbox [ 32 Belgrad, supra note 3, at 10-11; Elrod, supra note 8, at 519. 33 Boldt, supra note 6, at 95. 34 Schepard & Bozzomo, supra note 4, at 339. 35 Belgrad, supra note 3, at 10-11. 36 Babb, supra note 3, at 231.
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When Family Courts Shun Adversarialism 203 focused and comprehensive evaluations[.]" 37 Second, the commission favored expanding use of alternative dispute resolution.
38
Massachusetts requires attorneys to advise clients about alternate dispute resolution 39 and encourages parties to resolve disputes with the help of probation officers (state employees with social work backgrounds) or volunteer attorneys acting as conciliators. The latter is routinely ordered by judges but not required by law. While Massachusetts litigants retain the right to a trial on the merits, mediators and conciliators may pressure parties to come to an agreement by holding out scary worst-case scenarios. 40 The same practice has also been observed in other jurisdictions, 41 and even proponents of UFC's have acknowledged the potential for abuse.
42
In Maryland, the Baltimore court's family division trumpets that its "emphasis on early alternative dispute resolution ('ADR') programs has allowed families the opportunity to resolve their own disputes, as early as possible, and without additional emotional trauma. Early ADR programs have reduced the need for more costly, more time consuming and more stressful hearings and trials." 43 Until 2010, California's family court system was the least adversarial in the country. The rules of evidence and procedure in some local courts were fundamentally different, with "trials" mainly involving the submission of written reports. 44 In 2007, the California Supreme Court ruled that these practices violated litigants' right to due process and that family court litigation must proceed under the same rules as other matters. 45 This move has been described as "a clear break from a decades- Family law may also have become less adversarial in recent decades with the increasing deference to mental health professionals. 48 While some of that has been legislated or ordered from the bench, it has arguably also been pushed by attorneys eager to define themselves as lordly mediators rather than as sharks.
49

C. Arguments for Reform, and Some Responses
Family law reformers argue that child custody is especially illsuited to adversary adjudication. 50 This distinction is due mainly to the involvement of children.
51 (It is debatable whether this problem is unique to family law, as practically all litigation has externalities.) Proponents of reform argue that non-adversary procedures would produce better outcomes for children by preserving the relationship of the parties 52 , resolving conflicts faster 53 , and serving the family's psychosocial needs (and not just their legal needs).
54
The seemingly most prevalent complaint about adversarial custody disputes is that they require a type of strategy that exacerbates the conflict 46 Berenson, supra note 44, at 444. 47 [M] any family lawyers suffer considerable professional angst as a consequence of their awareness that family law courts are neither safe nor effective places for clients to resolve divorce-related disputes."). 50 Weinstein, supra note 8, at 86-90. 51 Elrod, supra note 8, at 539. "Zealous representation of a client in a custody dispute is complicated by the fact that the end result (residential placement) will have profound consequences on a third party--the child." 52 Weinstein, supra note 8, at 122. 53 Elrod, supra note 8, at 504 ("Legal scholars and critics of the adversary system contend that the divorce process is time-consuming and expensive."); Weinstein, supra note 8, at 123-24 ("Zealous advocacy, as it has been practiced, focusing on rights and strategy, heightens and prolongs conflict."); Babb, supra note 5, at 801. 54 Babb, supra note 3, at 232 (proposing that judges should consider nonlegal needs); Weinstein, supra note 8, at 156 (suggesting that judges should have dual degrees).
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When Family Courts Shun Adversarialism 205 between the parties. 55 In the words of Linda Elrod, former chair of the ABA family law section:
[t]he win/lose framework encourages parents to find fault with each other rather than to cooperate. In an attempt to be in the best position to argue for stability, a parent may try to take or maintain possession of the child. In addition, the lawyer arguing for the client's position may espouse a position that could harm the child. When an attorney increases hostility between parents, their parenting ability often decreases. For example, advising clients not to talk to the other spouse, filing for protective orders to get a person out of the house when safety is not an issue and making extreme demands to increase the bargaining advantage only escalate conflict.
56
Reformers' frustration with the game-like mentality of family law is understandable, but they do not offer convincing counter-models.
57
Implied in Elrod's critique, as well as others, is the idea that the lawyer is the root of the problem, so the lawyer's role should be limited or radically changed.
58 But lawyers can be sanctioned for trying frivolous or dishonest claims. 59 Even assuming that lawyers prevent some settlements from happening, those rejected settlements might not have served children's best interests. In disputes between unrepresented parties, a settlement is likely to favor the desires of the more powerful, manipulative, or strategic 55 Weinstein, supra note 8, at 133; Elrod, supra note 8, at 501. 56 Elrod, supra note 8, at 501. 57 Mediation has been offered, but that is something that precedes trial rather than replaces it, as this article will discuss below). 58 Weinstein, supra note 8, at 163-64 ("The attorneys' first job would be to set a tone of 'care' for the process. Because people are so accustomed to lawyers playing the adversarial role and to courts being the arena where the win/lose game is played, attorneys will need to educate their clients about the nature of this system with its emphasis on problem solving and assisting families and children. Clients will need to learn that their attorneys will not conceal damaging information on their behalf or assist them in making an argument that is clearly contrary to the best interests of the child. Rather, the attorney will counsel the client to engage in the process and take whatever steps may be necessary to put the family into a workable situation. Of course, the client will not be prevented from speaking up on her own behalf where she disagrees with her lawyer's advice. In some situations, attorneys would participate in group meetings with their clients and ensure that the client's voice is being heard. Preferably, this would occur by empowering the client to speak for herself. Where the client is unable to do so, the lawyer can express the client's concerns."). 59 61 So during trial in a federal district court a party says "objection, hearsay" when the other party repeats a rumor. The judge says "sustained" or "overruled" and it looks like one side scored a point. In a less adversarial proceeding the aggrieved party might begin by saying "excuse me," instead of "objection," and proceed to state her objection in a more detailed way. The decision maker might begin her response with, "I hear your concerns." The style is more conciliatory, but the substance is the same. The question, then, is whether a change in style (but not substance) preserves parties' relationships.
A practice known as "collaborative law" has developed in some areas where lawyers agree ahead of time to quit if the case goes to litigation. This does not affect the parties' rights, as they may always hire another lawyer. 62 The practice might shift incentives toward cooperation and away from stubbornness insofar as hiring another lawyer is an obstacle.
Adversarialism's detractors often imply or assume that adversary procedures waste resources. 63 The assertions linking adversarialism and expense are poorly sourced and unintuitive. 64 Many of the anti-adversarial 60 The risks to parties who are in some way weaker has been studied especially in terms of gender dynamics. See e.g. and collaboration between courts and social services agencies. 70 While it might be argued that the state should pay for these reforms, some costs are bound to fall on litigants.
71 Non-adversary proceedings may also take longer than adversary proceedings because judges require "review dates" after parents have used the services, and judges generally view their involvement as long-term instead of one-time. 72 The enthusiasm that nonadversary reforms inspire in attorneys 73 and their professional trade organizations 74 also raises suspicions about their cost-efficiency-if one believes that attorneys (and, by extension, their trade organization) are rational actors motivated by financial self-interest.
One recurring theme in the reformist literature is that adversarialism privileges parents' interests over childrens'. Specifically, reformers argue that parents' rights to a fair procedure prolong litigation and suppress facts, 75 and thus are at odds with children's interests in a good outcome. 76 But parents' procedural rights are fundamentally about the right to be heard, which is needed in order for the court to understand a citing a conclusory statement (Solove) and a statement locating the problem with adversary adjudication in "await [ing] 73 Tesler, supra note 3, at 96. 74 Belgrad, supra note 3, at 10. 75 Weinstein, supra note 8, at notes 59 and 25. 76 Elrod, supra note 8, at 499 ("The welfare of the children, rather than the 'rights' of parents, should be the top priority in any parenting arrangement."); Weinstein, supra note 8, at 88 ("The adversary system tends to camouflage issues of concern to the child by directing the discussion at the rights of the parents.").
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Vol. 18:2 situation within a limited timeline without also compromising accuracy. As for suppressing facts, this comes back to the question of whether parties who disagree can be expected, under any procedure (or lack of one) to act against their own self-interest. It seems that the striking rhetoric-children's substantive rights vs. parents' procedural rights-is doing most of the work.
77
The final major argument in favor of reforming adversarialism is that the reformed practices better serve families' psychosocial needs. 78 But many psycho-socially oriented reforms, while backed by those who happen to dislike adversarialism, are not themselves incompatible with adversary procedure-they merely precede or supplement it. While generally opposed to rigidity 79 , anti-adversary scholarship tends not to dwell on the actual rules of evidence and procedure that guide judging. Instead it promotes various services that induce parents to agree without the intervention of a judge. 80 Funding more services is a defensible goal, but achieving it would not address the problems of parties who for whatever reason lack the potential to reach an agreement that is in the best interests of their child-the people who most need the court's help.
Many of the arguments against adversarialism are not primarily about law, but instead about how to minimize the need for law. Perhaps as a result, black-letter procedure and evidence have survived the "paradigm shift" of recent decades relatively unscathed, even as reforms chip away at the adversary spirit of proceedings. If parties reach the stage of seeking a long-term order from a judge, that stage will look a lot like it did fifty 77 For an exploration of the myriad ways that the term "children's rights" has been employed cynically, years ago: a party-driven trial governed by strict adversary rules of procedure and evidence. 81 An exception can be found in Massachusetts.
III. Massachusetts' Guardianship Law: How Anti-Adversarial Reform Results in Freestyle Judging
Reform is coming to family law. Reformers present specific visions about what it should look like, but what does it actually look like? One example can be found in Massachusetts. While guardianship petitions may in theory be adjudicated by an adversary trial, they can and do languish at the temporary stage indefinitely. Temporary guardianship hearings are non-adversarial: hearings are informal, the judge actively participates, there are practically no rules of evidence, and rights are deemphasized. Additionally, reformist elements like mediation and social services play large roles in temporary guardianship proceedings.
The way Massachusetts courts handle contested guardianship petitions is a model of reform. This section will describe the relevant law. It will also provide the facts and procedural history of four actual cases in order to demonstrate what a contested guardianship action looks like in Massachusetts. It will then describe how the law is practiced and applied, using the cases as touchstones. Finally, it will summarize the scheme's characteristics, showing that it is a reformist ideal in theory and is freestyle judging in practice.
A. Law
Guardianship is the legal vehicle by which a legal stranger to the child obtains custodial rights to him. 82 Guardianship does not terminate the child's parents' rights. Parents take the status of non-custodial parents, and their rights and obligations are detailed within the guardianship order or decree. 83 There are no standing requirements: anyone may seek guardianship of anyone else's children.
To obtain a 90-day "temporary guardianship," the petitioner must show "likelihood of substantial harm to the child" 84 absent an order. "Likelihood of substantial harm" is not defined in the case law, possibly due to the difficulty of winning an appeal of a temporary order. Harm to a child has been interpreted mainly in the context of parents' religious conflicts and grandparent visitation. Harm to a child from "conflicting religious instructions or practices […] should not be simply assumed or surmised; it must be demonstrated in detail." 87 That level of detail exists where the court finds that a parent teaches his devoutly Jewish son that he and his mother are "damned to go to hell" and the child experiences anxiety as a result.
88 "A sense of disfavor" by a grandparent is not "significant harm." 89 Where a grandparent sees a child several times per month, "signficant [sic] harm" may not be "inferred from disruption alone" of that relationship. 90 Harm to children therefore may not be inferred from adult behavior. The effect on the child must also be demonstrated.
There is no requirement that the court hold an evidentiary hearing (i.e., a hearing governed by formal rules of evidence, rather than offers of proof by counsel) to find likelihood of substantial harm. Therefore there is no requirement that the court hold an evidentiary hearing to grant temporary guardianship.
"Unfitness," the standard for obtaining permanent guardianship, is clearly delineated by statute and by caselaw in both the guardianship and adoption contexts. It is the same in both. 91 Unfitness must be shown by clear and convincing evidence.
92 "In order to be clear and convincing, the evidence must be sufficient to convey a high degree of probability that the proposition is true.
[…] The requisite proof must be strong and positive; it must be full, clear and decisive. must show that the parents are currently unfit. 94 Where the facts are disputed, the court may not find unfitness based on offers of proof; it must hold an evidentiary hearing.
95
In finding unfitness there are 14 statutory factors that courts may consider, "without limitation."
96 All fourteen describe a person who is either unable or unwilling to meet a child's basic needs. Abuse is only grounds for an unfitness finding if it is "severe or repetitive," or if the abusive parent was offered services and failed to change. Neither drug addiction nor mental illness is a factor on its own; it must be paired with a finding that it renders the parent "unlikely to provide minimally acceptable care of the child." Failure to visit a child must be "willful."
97
Case law clarifies the boundaries of unfitness. In one case, a "child suffered a serious head injury, the cause of which was not adequately explained" while in his mother's care. 98 The appeals court overturned a "determination of parental unfitness [which] was based on the child's head injury, the mother's admitted prior marijuana and alcohol use, her alleged anger management issues, and her failure to complete all tasks required by her service plan."
99
In another case, a child was born with cocaine in her system. Her parents admitted to using cocaine regularly. They were offered services to help them quit, but declined. An appeals court overruled a finding of unfitness, stating that "in the absence of a history of unacceptable care of testimony from an expert that child abuse and neglect is the inevitable end result of a cocaine habit, the prediction that such will occur is impermissible speculation."
100
In a third case, a child suffered burns from a cigarette while in the mother's care. Her pediatrician testified that he believed the burns to be inflicted. The mother was a recovering cocaine addict who had relapsed twice. The trial court's finding of unfitness was overturned.
101
In sum, unfitness is a high bar for petitioners to meet. They must link the parent's behavior to actual harm to the child, and vice versa. There is one caveat. The fitness standard does not only involve assessment of the parents. The court may also consider the child's bond with the non-parent who cared for him during the guardianship proceedings, and the harm that would come from disrupting it.
102
Temporary guardianships may only be obtained after filing for permanent guardianship, but the law does not prompt the petitioner from the temporary stage to the permanent; the temporary orders may be extended every 90 days upon "good cause shown" while the permanent guardianship petition lies open.
103
The extension clause is an interesting feature. The Model Uniform Probate Code (MUPC), from which Massachusetts' statute is adapted, allows for a longer temporary guardianship (6 months) but does not allow for extensions. 104 A temporary guardian would have to obtain a permanent guardianship before the first temporary order expired or else the petition would be dismissed.
The statute requires that "good cause [be] shown" before a court extends a temporary guardianship past the initial 90 days. 105 Good cause is not further defined, but must mean that petitioners must meet the substantial-harm standard again. This is because parents have a fundamental liberty interest in rearing their children under the federal Constitution.
106 Massachusetts articulated the federal standard's most To rebut the presumption, the moving party must "allege and prove that the failure to grant [the petition] will cause the child significant harm by adversely affecting the child's health, safety, or welfare[.]" 108 That is essentially the standard required by part (b) of the statute at the initial appointment stage. If "good cause" for extension meant anything less, the statute would be unconstitutional.
When the concept of "good cause" is looked at in the context of the Constitution and the rest of the guardianship statute, it seems logical that it should refer to a process issue. If not, then there is a process-related hole in the statute, as there are no durational limits on temporary guardianships. 109 For example, the statute does not limit the number of times that a temporary guardianship may be extended (as the model code does), or require that an evidentiary hearing be held within a certain amount of time. If the "good cause" provision is interpreted literally, then once entered, a temporary guardianship can be extended every 90 days for the rest of the child's minority based on proffer.
110
Massachusetts' law enables interlocutory appeals 111 but disfavors them. 112 This policy discourages "wast[ing] judicial effort in deciding questions that will turn out to be unimportant."
113 "On petition for relief from interlocutory order, considerable deference is required on the part of [the appellate judge] to determinations by the trial judge, especially where those determinations involve an exercise of discretion."
114 Custody determinations tend to be highly fact-based. Therefore judges have wide discretion and are granted substantial deference by higher courts even in appeals of final judgments. 115 There is also always another hearing on the custody issue scheduled within 90 days (less by the time an appeal petition 107 is reviewed). Therefore the nature of temporary guardianships-their status as temporary orders instead of final judgments, the dominance of fact issues over law, and the frequent review dates-makes them practically immune to appeal.
The guardianship statute allows courts to appoint attorneys for children. 116 When the child is indigent, counsel is appointed from a list of attorneys certified by the Corporation for Public Counsel Services (CPCS). CPCS issues ethical guidelines that its children's attorneys must follow. 117 They require children's attorneys to represent the child's expressed preferences.
118 If the child cannot verbalize a preference, counsel "shall make a good faith effort to determine" it or seek appointment of someone to direct litigation on the child's behalf. 119 If counsel determines that the child "is not able to make an adequately considered decision" and that "pursuing his expressed preferences would place the child at risk of substantial harm," counsel may substitute her own judgment-but in all cases counsel must inform the court of the child's preference. 120 The statute is silent as to parental visitation: it does not direct the court to order parental visitation or to make findings regarding it. By contrast, when parents divorce, the non-custodial parent is entitled by statute to "reasonable visitation […] unless the court determines that such visitation would not be in the best interest of the child."
121 Visitation may also be ordered after a parent's rights have been terminated and after a child has been adopted. 122 The law grants judges wide discretion in deciding issues of child custody, including visitation. 123 Guardians are entitled to seek financial support on behalf of the child, including child support from the parents and welfare from the 116 MASS. GEN. LAWS ch. 190B, § 5-106(a)(2012). 117 C.P.C.S., Performance Standards Governing the Representation of Children and Parents in Child-Welfare Cases, available at http://www.publiccounsel.net/ Private_Counsel_Manual/private_counsel_manual_pdf/chapters/chapter_4_sections/civil/ trial_panel_standards.pdf. 118 Id. § 1.6(b). 119 Id. § 1.6(c). 120 Id. § 1.6(d) 121 MASS. GEN. LAWS ch. 208, § 31(1998). 122 In re Adoption of Vito, 431 Mass. 550 (2000) . 123 In re Adoption of Hugo, 428 Mass. 219, 225, (1998 127 The Department of Revenue is required by state and federal law to provide services to "children and families" legally entitled to child support and must prioritize those families receiving welfare. 128 These provisions do not distinguish between temporary guardians and permanent guardians.
After losing a guardianship action, there are two ways that the former guardian can retain legal rights to the child. If the ex-guardian is the child's grandparent and the child's parents are not married, then the ex-guardian may seek "reasonable visitation rights."
129 To prevail, the exguardian must show "likelihood of significant harm" to the child if the petition is denied. 130 Alternatively, any ex-guardian may seek a determination that she is a "de facto parent."
131 However, the exguardian's claim might be undercut if the parents did not consent to the guardianship. 132 In that case, the ex-guardian may obtain visitation under the same standard as the grandparent.
133 It stands to reason that the longer the ex-guardian cared for the child, the stronger her argument would be that denying her visits would cause significant harm to the child. 124 131 "A de facto parent is one who has no biological relation to the child, but has participated in the child's life as a member of the child's family. The de facto parent resides with the child and, with the consent and encouragement of the legal parent, performs a share of caretaking functions at least as great as the legal parent. The de facto parent shapes the child's daily routine, addresses his developmental needs, disciplines the child, provides for his education and medical care, and serves as a moral guide." E. The parallel legal structure available when someone fears that a child's parents are unfit is the child welfare system. These disputes are known as care and protection cases. Anyone, such as a potential guardian, can ask the court to place a child in the custody of the Department of Children and Families ("DCF"). 134 If granted, DCF determines where the child will live: with the parent, with a family member, or in a foster home. 135 The court must immediately appoint attorneys for the parents and children 136 and hold a hearing within 72 hours. 137 As long as DCF retains custody, it controls visitation 138 and is obligated to help parents maintain "meaningful contact" with the children.
139 DCF also must vet caregivers 140 and is obligated to help the parents reunify with the children.
141
B. Cases
The following four cases were handled by MVLS (a nonprofit that provides free legal services to low income people) between 2011 and 2013. In each case MVLS represented the child's mother. Each case was heard in front of a different judge in either Middlesex or Essex County (just outside Boston). Except where otherwise noted, the same judge presided at each hearing of the same case. While the facts are colorful, the practices followed were typical of contested guardianships handled by MVLS and attorneys from other parts of the state, and they conformed with statutory law. The focus on low-income litigants should not skew the sample because there is reason to believe that the vast majority of parents facing guardianship petitions have low incomes. 142 The witnessed most of the proceedings described below. Where she did not, she either listened to recordings of them or she indicates in the text that the report came from the client.
Case A
Mother A was a recovering heroin addict. She lived with her two children and their father ("Father A"). When Father A's stepmother ("Guardian A") suspected that Mother A had relapsed, she filed for guardianship of the children. She won temporary guardianship, with the parents having visits at her discretion. At a review date two months later, the parents produced urinalysis screens showing that Mother A was clean and Father A had used marijuana.
In the 21 months after the petition was filed, the court held 18 hearings. Father A's urinalysis showed that he had quit smoking marijuana after the first review, and the parents worked their way from effectively no visitation to supervised visitation (at their expense) to overnight visitation. In addition to the regular urinalysis, Mother A produced a clean hair follicle test and Father A produced a clean blood test.
Some storylines evolved from hearing to hearing. Guardian A's counsel accused the parents of being late to visits; Mother's counsel accused Guardian A of interfering with visits. Guardian A's counsel said Mother A was drunk the week before; Mother's counsel said Guardian A's husband was arrested for driving a snow plow drunk. Guardian A's counsel accused the parents of causing diaper rash; Mother's counsel accused Guardian A of causing diaper rash. Guardian A's counsel said her client suspected Mother A was using drugs; Mother's counsel argued Guardian A's home was unsafe because two of her three teenage sons had been arrested multiple times. About a year after the petition was filed, an attorney for the children was appointed. She argued for extension of the temporary guardianships. The hearings were all informal, meaning that formal evidence was not heard. The judge would give everyone a turn to talk and then rule on the spot.
MVLS asked for a formal evidentiary hearing after the case had been in court for 11 months. The judge agreed to put the case on track for trial, but at subsequent hearings he kept putting off scheduling a trial. Once the trial date finally arrived, he ordered the parties to come back in two months because he was busy. Twenty-one months after the petition was filed, the parties appeared on a day when the regular judge was on vacation. The substitute judge dismissed the petition, telling Guardian A's counsel that her case was based on hearsay. After that hearing, MVLS had to stop representing Mother B because her income exceeded its income guidelines. The judge extended the guardianship at each of the next two hearings. Mother B reported to the author that nothing changed from hearing to hearing: she held the same full time job, lived in the same apartment, and was drug-free. She said she brought her therapist and landlord to court, but the court would not hear their testimony.
Case B
Mother B reported to the author that during that time, Guardian B's dog bit the child's face. Mother B heard about it the next day from the child's Early Intervention case worker. The hospital would not allow Mother B to visit the child because Guardian B forbade it.
At the first two hearings where Mother B represented herself, she said she felt like the probation officers were not listening to her and were constantly telling her to be more respectful. At the third hearing -almost a year after the petition was filed -she got a different probation officer. Mother B said he acted "confused" as to why the guardianship was in place, and reported to the court that it was inappropriate. The court then dismissed it.
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3. Case C
Guardian C filed for guardianship. The court granted temporary guardianship and filed a report with DCF. DCF conducted a thorough investigation of Mother C's household, including unannounced visits and interviews with the older children, the children's doctors, and the children's teachers. DCF found "no/minimal concern," reported positive observations about the family, and closed the case. The judge read DCF's report at the next hearing and ordered drug testing of all parties. Mother C tested positive for marijuana. The judge extended the guardianship and declined to order visitation, but scheduled a trial date at Mother C's counsel's request. Mother C appealed the decision to extend the guardianship and was denied a hearing on the dual grounds that the matter was scheduled for trial and that the trial judge was in a better position to assess Mother C's drug use than the appeals court. After trial, the judge dismissed the petition but noted his discomfort for the record, telling the courtroom that if the legal standard were "best interests of the child," he would have ruled for Guardian C.
Case D
Mother D was a teenager when her grandmother, Guardian D, filed for guardianship of her child. Guardian D alleged that Mother D was homeless and using drugs. Mother D volunteered to take a drug test, but the judge did not respond and did not order drug testing. The judge ordered temporary guardianship to Guardian D on an emergency basis, and then extended it for 90 days at the second hearing. Mother D and the child's paternal grandparents testified at the second temporary orders hearing that Guardian D smoked marijuana. The judge noted that Guardian D had a multi-page criminal record, including an arrest a few years prior at the scene of an accident for driving under the influence of drugs. Guardian D admitted that she had committed perjury in the past in order to obtain a restraining order against her husband. Mother D was unrepresented.
Mother D said that the day of the third hearing, Guardian D's attorney told her that if the case went to trial then her parental rights would likely be terminated. This is not a possible outcome of a guardianship petition. The attorney said that if Mother D consented to guardianship, her parental rights would not be terminated, and she would be able to see her child right away. Mother D recalls that they had this conversation in front of a probation officer, but that the probation officer did not correct Counsel D's misrepresentation of the law. Mother D signed an agreement that stated her parental rights "shall not be terminated. 
C. Practice
Cases are assigned to a judge when they are filed, with the expectation that the same judge will preside over all hearings of the matter. 143 For the most part, every time a case is scheduled for hearing, the parties must go to "probation" first. Probation officers-state employees, many with social work backgrounds-pull the parties' criminal records, calculate child support when relevant, mediate the dispute, summarize the situation for the judge, and perform other functions requested by the judge. 144 In at least one county, probation officers do not mediate when all parties are represented by counsel.
Massachusetts judges interpret "likelihood of substantial harm" loosely. While the statute requires them to "find" it, judges do not make particularized written findings. Instead, the pre-fabricated temporary guardianship order merely states that the "[t]he Court finds" it. When
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When Family Courts Shun Adversarialism 221 judges sign extensions, the form they sign says the extension is "for good cause shown." When Mother C appealed an extension on the ground that good cause had not been shown, the appeals judge did not address her argument.
Judges do not hold evidentiary hearings before ordering temporary guardianship. Instead, they hear offers of proof. In other words, parties or their counsel take turns speaking against one another, with no interruption allowed. The judge halts the hearing when he is satisfied. At the initial hearing, the petitioner must submit a signed affidavit. At subsequent hearings, no written material is required, although counsel sometimes submits memoranda or suggestive motions. In none of the three completed cases described here did petitioners formally move for the extensions they received. There seems to be a general assumption that temporary orders will be extended: probation officers say "that's not on for today" when parties say they want the guardianship to expire, even though the orders in fact expire that day.
The practice of allowing counsel to summarize their cases without presenting evidence assumes that counsel are honest and possess reliable memories of what witnesses have told them. As a practical matter, one might wonder whether all attorneys fit these specifications. Guardian D's attorney, for example, had lost her license to practice law from 2002 to 2011 due to unethical conduct. She testified extensively about Mother D. Her testimony was not subject to cross-examination. 145 Her synopsis of the case flowed into the record, and perhaps the judge's psyche, with the status of credible evidence.
Exhibits may be submitted if all parties agree. Parties might agree because there is a risk of negative inference if a party does not agree. DCF workers appear to be always welcome. Others may be allowed to speak, such as the relatives in Case D. Judges may also refuse to hear witnesses, as happened in Case A and (reportedly) Case B. Overall, these hearings are firmly controlled by judges yet feel hopelessly out-of-control to the attorney hearing a litany of objectionable allegations against her client for the first time.
Judges do not allow interruption (e.g., "objection"), do not make credibility determinations, and do not make findings regarding petitioners' UC Davis Journal of Juvenile Law & Policy Vol. 18:2 suitability to care for children. Neither credibility nor guardians' suitability seem to be important factors at temporary guardianship hearings. For example, Guardian A repeatedly prevailed even though she had three troubled children of her own, including two with delinquency records, a husband who was convicted of driving a snow plow drunk, an open file with DCF, a Svengali-like therapist who came with her to court and appeared to be stalking Mother A, a warbly voice that appeared to be affected by medication, and she frequently denied visits to the parents in violation of the court order, including on both children's birthdays. Guardian B's husband had been credibly accused of physically assaulting his son and sexually assaulting his daughter. Guardian C was a single parent of three other young children, and she co-petitioned with her mother, who shared a household with a man who had several open charges for violent behavior. Guardian D admitted driving under the influence a few years earlier, abusing drugs, and perjuring herself to obtain a restraining order against her husband. The court had this information in each case. Credibility was not any of the guardians' strong suits, but it also apparently was never taken into account. Suitability was addressed, but judges appeared to hold guardians to a low standard and did not make findings about it.
At the temporary orders hearing, judges do not simply hear presentations by the party. They also conduct their own inquiries. They ask the parties questions about how they are doing and how the visits have been. They ask underlings to access and review the parties' court activity record. They order parties to take drug tests.
There are different kinds of drug test orders. The judge can order parties to undergo urinalysis that day in the courthouse, before he rules, as in Case C. He can also order parties to take drug tests outside the court in order to inform his next ruling. In Case A, the judge ordered the parents to take a hair follicle test (considered more reliable than urinalysis) through an agency that charged $120 each. Mother A took the test. Mother C was ordered to undergo random drug testing. That meant she had to call the testing center every single morning. Roughly every few weeks, the center would tell her to come in and take a test. Each test cost her $50 and interfered with her work schedule. In Case D, after filing to remove the guardian, Mother D was ordered to take a $120 hair follicle test even though there was no evidence of her ever having used drugs besides Guardian D's conjecture. The results were clean. About two months after Mother D passing the test, the judge ruled against her having unsupervised visits, stating that she was concerned about drug use. These experiences show that judges impose costs on low-income parents without a showing that the costs are necessary, then disregard results that favor the parents.
Judges also order non-parties to appear-usually representatives of DCF. This happened at least once each in Cases A and B. In Case C, the court triggered DCF involvement by filing a report of suspected neglect, but it was Mother's counsel who subpoenaed DCF to the next hearing. In Case A, the social worker insisted she was unable to opine about which party should have custody, but described the parents as compliant with their DCF service plan. When the judge ordered a report, the social worker described the parents' compliance and positive interactions with the children, but also cited "rumors in the community." According to the social worker, the rumors were added by her manager, who had consulted with Guardian A's counsel and "family therapist" but had not met the parents. DCF cancelled services to Mother A, stating in the court report that "the community has unrealistic expectations of DCF role and what we can and can not do." In Case B the DCF attorney told the court he was unfamiliar with the case, including his agency's report about it, 146 but that DCF did not object to Guardian B having custody.
Judges may also appoint attorneys for the children. As discussed above, these attorneys are supposed to represent what the children want, but they have ethical leeway to substitute their own judgment.
Martin Guggenheim has written extensively on the tendency of judges in New York to use children's attorneys as fact-finders or minions and to over-value their presentations, as well as to pressure them to embrace this role. 147 A judge in Virginia also asserts that children's attorneys serve a fact-finding and recommending function, although she takes a more positive view. 148 This was standard practice California until recently, when the legislature de-authorized courts from ordering investigative reports and recommendations from children's attorneys.
Children's attorneys in Massachusetts often appear in front of the same judges repeatedly. 150 In Case A, the children's attorney hailed from the same coastal town as the parties and Guardian A's counsel. Both counsel admitted during negotiations not to knowing key provisions of the guardianship statute. The children's attorney's clients were adamant that they wanted to return to their parents. The attorney told the court that it was difficult to understand what the 8-year-old wanted because he was prone to throwing tantrums. While she did not argue the law and did not overtly advocate much, she was thorough in conducting factual investigation. She frequently contacted service providers and schools.
The children's attorney also faithfully reported her impressions to the judge. For example: "I can genuinely say to the court that I really believe [the parents] are trying." She seemed to see herself as an authority figure more than as an advocate. In arguing for an extension of the temporary guardianships, she allowed, "there are some things that are going right. The parents have always made themselves available to me to come visit."
151 The judge's view of her matched her own. He described her as "one of the best attorneys that comes into this court and she's willing to facilitate and try to mediate." 152 In Case C, the children's attorney performed a similar role. She did not overtly advocate for one position or another on the record (her client was pre-verbal, so she had nothing to report about his actual position). This pose persisted even at the trial, although she did treat Mother C as a hostile witness and met with Guardian C during the lunch break. She told me (Mother C's counsel) that she wished DCF had remained involved so that it could give Mother C tasks to complete, and then she could use that as a gauge of Mother C's fitness. This view confirms that she saw herself not as an advocate, but as a fact-finder with motion-filing superpowers. 150 For example, take Essex County in the northeastern corner of the state. Its family court has two courthouses and five full-time sitting judges. For the most part, all cases are scheduled to be heard first thing in the morning, and parties are liable to wait all day to be called. During that time attorneys may work on other cases within the building. Many attorneys who practice there (including the Case A attorneys) live much closer to the Essex Probate & Family Court sessions than to the next-nearest Massachusetts family courts in Boston and Cambridge, which in addition to being far away are blockaded by horrific traffic. Therefore it is rational for attorneys to focus their practice on the one small county they live in, and in fact they seem to: after practicing just a year, the courthouse seems full of friendly faces. 151 Recording on file with the author. 152 Recording on file with the author.
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In Case C, the child's attorney received her appointment less than a week before a scheduled hearing. In Case A, the children's attorney's first hearing was not scheduled far in advance. In both cases, the attorneys told the court that they had not had time to develop a position. They said that they had concerns about the parents based on what they had heard so far and they wanted the orders continued so they could have more time to investigate. In other words, while refusing to state a position, they argued in favor of temporary guardianship.
In a case where MVLS represented a mother involved in a care and protection case, the children's attorney did not conduct any discovery or produce memoranda as ordered. Informally, she opposed Mother's counsel's efforts to conduct discovery into the father's drug use and DCF's actions in the case, even though there was no logical reason for the children to oppose discovery requests. Her clients were both under the age of five and therefore too young to assess her performance.
If judges want someone to investigate the family and report back, they have the option of appointing a guardian ad litem (GAL). The GAL would have to write a report according to certain standards and would be subject to cross-examination. In that case, GALs would be performing the fact-finding role that children's attorneys do, but in a more formal and accountable way. For some reason, judges rarely appoint GALs in guardianships. Perhaps this is because the guardianship statute reminds them of their discretionary power to appoint counsel to children but is silent as to GALs.
The probate and family courts rely on in-house "probation" departments. Probation officers pull criminal records 153 , interview parties and counsel, administer drug tests, mediate, and make recommendations to the judge. Clerks routinely send parties to probation before allowing them to be heard by the judge. In Case A, probation officers tended to encourage more visitation by the parents. They also tended to lecture the parents about whatever interested them, from being on time to visits to working more hours at their jobs. In Case B, Mother B credits a probation officer with persuading the judge to dismiss the guardianship. At the previous hearings where the judge did not dismiss, the probation officer was not recommending dismissal.
In Case D, the probation officer at one of the hearings reported to the judge that parties argued about visitation and "ARGUMENTS INCREASED AFTER COUNSEL'S BRIEF SUMMARY WHICH WAS PROFESSIONAL. THE MATERNAL GRANDFATHER RAISED HIS VOICE, THEN SWORE MORE THAN ONCE." Having heard many of that counsel's brief summaries herself, the author can report that they often seemed calculated to enrage her opposing party.
When the guardian receives welfare on behalf of the child, it takes about a year before the state sues the parents for child support as reimbursement. Then the state seeks it retroactive to the day when the benefits began issuing. These cases are docketed separately from the guardianship and are not assigned to the same judge (unless by coincidence). In Case A, Mother's counsel asked the Department of Revenue (DOR) to agree to continuances several times until the guardianship ended, at which time the DOR agreed to drop the complaint. Another client of MVLS, who represented herself for the first year and a half after the guardianship began, paid most or all of every paycheck to the state as child support for months.
In the course of the temporary guardianship hearings, judges often speak directly to litigants in order to advise, encourage, or admonish them. In Case A, the judge frequently praised the parents on their sobriety and "progress" while nonetheless extending the temporary guardianship. This ambivalence appeared to frustrate the parents. The judge also lectured Guardian A, admonishing her that her home should not be more chaotic than the home of the parents whose children she'd taken guardianship of. In Case C, the judge said to Mother C, "you have a choice: smoke pot or be a parent."
It often seems that the judge has developed feelings about a case and is genuinely anxious about returning the children to the parents. In Case A, the parties' fortunes changed radically when Judge A went on vacation.
Because temporary guardianships may be extended indefinitely without evidence, the stricter "fitness standard" required for obtaining permanent guardianship is practically irrelevant. The only reason for a guardian to press for permanent guardianship (or not to obstruct a press for trial) is to end the necessity of returning to court every 90 days. But that is no real incentive, because a parent can petition to terminate a guardianship at any time-thus bringing the parties back to court.
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Judges might set trial dates when pressed, but they have many tools at their disposal for postponing them. When Mother's counsel asked for a trial in Case A, the judge set a pre-trial date but then continued the pre-trial. Later, he set a trial date, but on that date he said he was too busy and continued it for two months. During the last few hearings, there was considerable discussion by the children's attorney, the judge, and Mother's counsel about how well the parents were doing. The judge said to Mother A, "no one has talked about your conduct, your parenting, other than you've been cooperating, you've been positive." At another point during the hearing, he said, "the issue is not [one of the children] or your fitness at this point … that's why a trial date is not inappropriate." The judge appeared to be admitting that the decision of whether to hold a trial was entirely in his discretion, and he would only hold one when he approved of what the outcome would be.
Case C was scheduled for trial after Mother's counsel asked for a trial. Case B, where the client proceeded pro se, was never tried. It is unclear whether judges ever sua sponte schedule contested guardianships for trial. One advocate who frequently represents guardians told the author by email, "We don't see judges pushing for resolution of contested cases. Those do meander and get put off every 3 months. I think that with time the less than ideal parent fails to appear and the court can enter permanent guardianship with proper notice." Care and protection is the bete noire of guardianships proceedings. When judges and probation officers remind parents that they are lucky to have the guardians in their life, the officials explain that the last thing they want is for the children to end up in DCF custody. The implication is that when the DCF has custody, it places the children in horrifying foster homes. In fact, DCF has a strong preference for placing children with their family.
155 DCF may even let the children live with their parents, as a DCF worker involved in Case A said she would do.
Nevertheless, parents fear state custody because of the uncertainty. This was especially true in Case A, where Father A at times asked Mother's counsel not to disclose damaging information about Guardian A. In Case D, Mother D reported that Guardian D's counsel told her the last thing she wanted was for DCF to get involved. When probation officers and judges raise the specter of DCF custody, there is practically an ethical obligation for the parent's attorney to nod her head solemnly. But based on the author's mostly positive experiences with DCF social workers and her overwhelmingly negative experiences with guardians, she suspects that some clients would be better off dealing with the state than with their family.
Despite the procedural looseness of temporary hearings, it is still possible to play procedural tricks. For example, in her action to remove Guardian D, Mother D moved for temporary custody or, in the alternative, visits. Guardian D moved for child support and costly random alcohol screening of Mother D. After several hours in probation, Guardian D's counsel announced she had just received new information and felt compelled to advise her client to seek a restraining order against Mother D on behalf of the child. Filling out the petition delayed the motions hearing until after lunch. After hearing on the restraining order Judge D denied it, but said there was no time to hear the motions. The judge continued the hearing to another date more than a week later. On the day to which the hearing was continued, Counsel D requested a closed session, which pushed the hearing perilously late in the day. Luckily, the clerk found another judge to hear the motions, and after hearing she granted Mother D's motion for visitation and denied Guardian D's motions for child support and random alcohol screening.
Both Guardians A and C walked away with visitation rights. The judges encouraged the parties to agree to visitation when dismissing the cases. The mothers agreed, considering the possibility of successful or at least burdensome grandparent visitation petitions. Guardian A's visitation was to take place during Father A's parenting time. Guardian C's visitation was time-limited at 90 days. Both judges expressed concern that the children would suddenly be cut off from their primary caretaker. Ironically, neither of these judges granted enforceable visitation rights to the parents at the start of the guardianship.
D. Analysis
Part II identified four hallmarks of adversarialism. These hallmarks are largely absent from guardianship cases in Massachusetts.
Passive Judges
Judges in guardianship proceedings are very active. They conduct discovery by calling witnesses, ordering drug tests, and asking questions. They lecture litigants. They appear to remember the case from hearing to hearing and even appear to have feelings about it. These behaviors run contrary to adversarialism, as judges in adversary systems are primarily Summer 2014 When Family Courts Shun Adversarialism 229 concerned with ensuring procedural fairness. Judges in guardianships are not. While they are deeply engaged in factual inquiries, they grant cursory attention to law and procedure. Judges in guardianships tend not to make particularized findings, and instead sign pre-fabricated forms. Generally, their tone also indicates that they are more personally engaged than legally engaged.
In exalting the fact-finding ability of the trial court judge, the Case C appeal decision states that he had "observed the pattern of the mother's behavior." While judges in adversary proceedings are supposed to observe witnesses' demeanor during their testimony, it appears that the appeals judge was referring to family court judges' practice of "observing" a party over time. The appeals judge also did not address Mother C's argument that the court could not extend temporary orders without a showing of evidence under the "good cause" standard. Therefore the appeals court condones the lower court's practice of deciding matters according to their general sense of the parties, rather than by applying strict procedural and evidentiary rules.
Judges have almost total discretion over when to end guardianship litigation by holding a trial. In adversary systems, law determines when a trial is appropriate. Because guardianship judges direct discovery, engage with litigants, and generally concern themselves more with substantive/factual issues than procedural/legal ones, their role diminishes adversarialism.
Rigid Rules of Evidence
Oral testimony and strict rules mark adversary systems.
156 While temporary guardianship hearings proceed largely on oral presentations, the way they presented resemble written submissions in inquisitory hearings. This is because they are not subject to cross-examination and the other side cannot interrupt with objections, such as hearsay. The judge reviews evidence at temporary hearings that would not survive counsel's objections at trial: arrest records, drug tests processed cheaply or out of state, statements that are more prejudicial than probative, and plenty of hearsay and speculation. Presumably the judge discounts suspect evidence as he sees fit; nevertheless, this laissez-faire attitude toward evidence is not adversarial. Once guardianships reach the stage of deciding permanent guardianship, which is dubbed a "trial" rather than the more nebulous and informal "hearing," the rules of evidence become rigid. But judges control when and whether this occurs. 157 Because the final judgment depends on the child's relationship with the petitioner, the judgment is prejudiced by the temporary orders giving the guardian custody.
158 Thus, the stage where rigid evidence rules apply is not the crucial one.
Day in Court
Guardianship proceedings consist of a series of temporary order hearings. Cases rarely go to trial, and even if they do, it is not in a timely manner. Once they go to trial, the litigants can easily get the case back in court for a litany of reasons. For example, a petitioner who has lost can allege another emergency based on concerns of drug use; a parent who has lost can petition to remove the guardian. The new petition is supposed to be assigned to the same judge who heard the first one. 159 This lack of finality devalues "the day in court" so central to adversarialism.
While it is easy to get back in front of the same judge, it is difficult to get review by a different judge. Neither a temporary nor permanent guardianship order may be reviewed de novo by a higher court. Interlocutory custody appeals face an almost impossibly steep climb. 160 In this way, guardianship appears adversarial. Ironically, this one traditional adversary element is what cements the reformism of guardianship: if trial judges were liable to be second-guessed by appeals judges, they might devote a greater share of their attention to procedural rights and technical legal standards.
Rights
The courts' expansive attitude toward evidence, loose approach to procedure, and the way it uses children's attorneys indicate that they are primarily seeking "truth" rather than fairness.
This was clear in both Cases A and C, where the children's attorneys acted as investigators rather than as spokespeople or strategists. The judges allowed and even encouraged this. The Elkins Task Force that Summer 2014 When Family Courts Shun Adversarialism 231 advised California to make its family law system more adversarial in its rules of evidence also recommended that "minor's counsel . . . should not make 'recommendations,' file a report, testify, or present anything other than proper pleadings." 161 This coincidence supports the idea that investigative children's attorneys are not a feature of adversarialism.
To treat a child's attorney like an investigator or witness is to risk the proceeding's integrity. A reformist judge might take that risk on the grounds that it would scare up more evidence. An adversary judge, being more focused on fairness than on maximizing evidence, would not take the risk.
Conclusion
On every measure except some rules of appeal and theoretical rights, Massachusetts guardianship practice is not adversarial. There is hardly any adversary influence on the system at all. It is, however, heavily influenced by reform. The cases are heard by one judge in a UFC, parties are regularly ordered to mediate and sit down with probation officers who are tasked with social work or mediator-type duties, judges encourage involvement with therapists and drug treatment programs, and the courthouse keeps in touch with social services. While the mediators could be more credentialed and the judges more psychologically astute, it is hard to imagine a real world system achieving reformers' ideals more closely than Massachusetts' guardianship does. Yet the system that Mothers A, B, C, and D experienced was not therapeutic, nor did it solve their families' problems. It was just freestyle judging.
IV. Why Massachusetts Judges Fail to Detect Bogus Claims in Guardianships
In Cases A, B, and C, courts pulled children out of their homes and then put them back again many months later, even though little had changed. Why did the children have to leave their homes, and why did they have to wait so long to return? Part II identified four key features of adversarialism. Part III showed that Massachusetts' guardianship practice exemplified none of them but did embody non-adversary reforms-a recipe that this article calls freestyle judging. Each non-adversary aspect of Massachusetts' guardianship practice contributes to capricious custody orders.
Passive Judges
The judges' active involvement in temporary guardianship hearings contributes to their lapses in judgment. Judges' intelligence falters during temporary guardianship hearings because the hearings are disorganized, confusing, and demanding. It is common to hear statements from judges during guardianship hearings that are logically or legally flawed. For example, in Case A, the judge favored extending the guardianship because moving the children fully back to the parents would create "a chance, a risk of a setback, and no one wants that." This was in the same hearing that he noted there were no allegations being raised against the parents. Later in the same hearing he said, "the children will adapt very quickly if they're in a safe environment." In Case B, the judge flatly misstated the law. Counsel pointed out that Mother B had countered all of the allegations made against her with documentary evidence. Judge B said, "I'll tell you what… if you can get discovery done to the point that you can show me clear and convincing evidence, I'm happy to accelerate [the next hearing.]" Mother A's counsel replied, "as I understand the law, the burden of proof is on [the petitioner]." "That's my order," said Judge B. What made these two judges so sloppy? They were driving the hearings themselves, with little structure to guide them. They were making up their own arguments off the cuff instead of simply choosing between the carefully-prepared arguments of counsel. The demands of a non-adversary hearing combined with the emotionalism of child custody argument depleted the judges.
As a result of engaging in the same case over and over again, judges may become emotionally invested. The author observed one judge at a review hearing yell at the mother for failing to call her daughter consistently even though the court order allowed her to: "I gave you those phone calls!" A judge seeing the case for the first time would count the unmade phone calls as a mark against the mother. This judge, who had been monitoring the mother for months, appeared to feel furious anger toward her. It is reasonable to assume that the dispassionate judge would rule differently than the one who used the first person pronoun; indeed, the angry judge's final order a few months later could not have been more draconian.
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Researchers have confirmed that judges' biases are exacerbated when they direct discovery, 162 which they often do in guardianships.
163
Certain types of prejudice have been found to manifest themselves more in ADR than traditional adversary litigation. 164 While litigants in guardianships are often of the same racial/ethnic background as each other, the parents are typically younger than the petitioners by a generation. Since judges tend to be middle-aged or older-much closer in age to petitioners than parents-an age-related prejudice might be expected to arise against parents. Judges might also be expected to sympathize with parties who hold more prestigious jobs or completed more education. Passive judging would blunt the effects of bias.
Finally, the open-endedness of the judge's role in these proceedings leads judges to be, in a way, too nice-or at least too civilized. Rather than simply listen and rule on objections, they bring their sense of manners into the courtroom, punishing direct language and making clear they assume everyone has come to the courthouse in good faith. For example, in a divorce case the author once had an opposing party who consistently lied on his financial statements, low-balling his income by about $1,000 per week. After she obtained the pay roll records that proved it, she described his lie as a lie. The judge pointedly told her he disagreed with her use of the word lie and declined to order retroactive child support, in effect leaving it up to negotiation-even though there was no ambiguity about what had happened. The deceptively casual tone of family court appears to lull some judges into a party-host mode, where they are more concerned about striking the right tone than reaching the right answer. It's nice, but it indulges liars.
Rigid Rules of Evidence
The lax rules of evidence at work in temporary guardianship hearings allow more evidence in without forcing judges to think critically about it. At temporary guardianship hearings, judges hear a lot of statements that are more prejudicial than probative. Petitioners slime parents with hearsay and speculation. Opponents of strict adversary-style rules of evidence argue that judges are intelligent enough to decide the worth of a statement on their own. 165 But this gives humans too much credit. In practice, people do not disregard rumor, innuendo, or slime. Our instincts tell us that "where there's smoke, there's fire 166 ."
The abundance of data created by lax rules appeals to some opponents of adversarialism. 167 In arguing for the usefulness of children's attorneys, one Virginia judge writes of a case where: court-appointed counsel for two elementary school-aged children went to a parent's house and learned that the parents also had a teenaged daughter, who weighed almost 400 pounds, was not otherwise disabled, had no relationship with the other parent, was 'home schooled,' and rarely left home. Minor's counsel was able to shed light on the teen's issues, though she was not involved in the custody dispute. 168 The oddness of this anecdote gets to the heart of the problem with favoring more evidence over better evidence. First, couldn't any family be hiding such a child, not just one who happens to have a case before the family court? Second, the teenage girl was not relevant to the questions before the court. If she were, at least one of the parties would have used her in an effort to prevail on the other questions. Similarly, where a guardianship petitioner genuinely believes a rumor that the parent deals drugs, she should call the police and/or DCF, or do what it takes to turn the rumor into admissible evidence. The legal system should not degrade its rules of evidence in order to accommodate her unwillingness to call the police, make a report to DCF, or bring witnesses to court herself. 165 See Langbein, supra note 18, at 828; See also, Frankel, supra note 15, at 1053 (mocking the concept of 'the virginally ignorant judge.'); See also, Folberg, supra note 31, at 451 (acknowledging that one's level of concern about impartiality depends on one's view of judges and, for the author's part, stating, "I have much faith in the integrity of American judges."). 166 The psychologist Daniel Kahneman has written on the phenomenon of people instinctively relying on information that they know intellectually is not reliable. See Daniel Kahneman, THINKING, FAST AND SLOW, (Farrar, Straus and Giroux 2013) 153 ("Unless you decide immediately to reject evidence […] your System 1 will automatically process the information available as if it were true."). 167 E.g., Weinstein, supra note 8, at 90-97; Frankel, supra note 15 at 1038. 168 Pellman et al., supra note 150, at 110 (describing children's attorneys as bolstering adversarialism; the argument is at least partly disingenuous, because in the same article the authors laud the tendency of children's attorneys to act as mediators or fact-finders (id. at 104 and 111)).
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Because of lax rules of evidence, counsel testify about their impressions. It is merely annoying when adult parties' counsel do this. 169 The more insidious practice is for children's attorneys to testify-not only about what their clients want, but about what the attorneys have observed and what they believe to be in the children's best interests. This is the practice that California's Elkins legislation cracked down on.
170
Testimony by children's attorneys is a problem because judges esteem them and understand them to be neutral. 171 It stands to reason that the judge would view the child's attorney as his avatar. He knows that the adults' attorneys are saying what their flawed clients want them to say, while the child's attorney-a professional who was educated and socialized in a way similar to the judge-has the leeway to present her own point of view (both because the ethical standards allow her to 172 and because her client is not standing next to her). Therefore the child's attorney's statements are unofficially treated like the statements of an expert witness, even though she lacks mental health training and has a financial interest in the case continuing.
Day in Court
Parents facing guardianship spend a lot of days in court, but they are not entitled to trial. The rambling structure of temporary guardianship proceedings limits appeal rights and imposes no deadlines on actors who have every incentive to procrastinate.
Appeals are less likely to be heard on temporary orders, especially in child custody cases. 173 This leads to an ill-defined legal standard for temporary guardianship and invincible judges. Lack of review could in theory help either side, but petitioners have a compelling emotional argument: they are telling the judge that denying their motion will result in substantial harm to the child. Fear-especially fear of hearing your name on the evening news-is a powerful motivator.
In a typical guardianship, every party has reason to delay. Petitioners want to delay because the looser standards of temporary orders hearings favor claimants. Once they obtain their first temporary guardianship, there is practically nothing to gain and everything to lose by going to trial. In a system where lawyers played an important role, petitioners would have a financial incentive to move the proceedings along instead of coming back to court every 90 days. But when winning requires you to sling mud at an opposing party and nothing else, you don't need to hire counsel.
Children's attorneys are paid by the hour, so they have a financial incentive to allow the guardianship petition to stay open rather than become permanent or be dismissed. It is also generally more difficult to prepare for a trial than for a temporary orders hearing. Children's attorneys do not need to seek extension of temporary orders explicitly. To pursue that outcome, they only need to say, "well, your honor, I do have some concerns…" Though trials may be in parents' interests, they tend not to want them. The stakes seem much higher, even though they arguably are the same. 174 According to Mother D, Guardian D's attorney told her that her rights would likely be terminated at trial. Mother A, who feared trial, reported that Guardian A's counsel told Mother A's mother that Mother A would lose everything in a trial. Unrepresented parties are especially vulnerable to misinformation and scare tactics. The perceived unfairness of temporary orders hearings demoralizes parents. Basically, parents are risk-averse when it comes to their children, the guardianship process makes parents even more risk-averse, and trial seems like a risk.
Judges generally favor settlement over trial. 175 Those who take the family law reform literature at face value may believe settling is categorically better for children than trial. On top of that, they may think they are doing the family good by talking with the parents every 90 days.
176 They may also think of trial as a symbolic event, and want to delay it until they have gathered enough information to make up their mind, as when Judge A said a trial would not be inappropriate because everyone was saying positive things about the parents. Finally, judges may view trials as time-and energy-intensive. Case C's trial lasted several hours, whereas the temporary orders hearings lasted less than an hour 174 See infra Part VI. 175 176 When MVLS said it was not the court's role to oversee families, Judge A told the attorney that she was wrong.
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No actor in a guardianship is eager for trial. Every party has her own reason to seek delay. Guardianship law imposes no obligation on the judge to deny requests for delay, and he may favor delay himself. Thus, dubious temporary orders are extended.
Rights
Judges in guardianships do not behave like protectors of rights. They lecture parents, fret about children being late to camp, seek truth, and encourage harmony. This distraction benefits parties with bogus claims.
None of the parents described in this article are perfect. Some of the petitioners' accusations against them, while not so bad as to warrant a change in custody, were true. These accusations would pique the judge's concern. Rather than tell himself, "that's too bad, but I can't fix it" he would jump right into problem-solving mode. This meant, as a threshold matter, issuing a temporary guardianship to whomever was asking for it. In the guise of being a helpful guy, the judge was letting a troublemaking petitioner through the courthouse door and into a family.
Some of the problems that petitioners described were actually precipitated by the guardianship itself. Parents were late to a visit with the child because they didn't want to skip a shift at their new job. They missed a random drug screen because they did not have the money.
The drive to preserve family harmony can help parties with bogus claims. When parties do not agree, it is a sign of their intransigence. A parent can look "unreasonable" because she will not compromise with her dolefully concerned mother-in-law. 177 When parties do agree, judges may not scrutinize the agreements. This was especially the case in Case D, when the unrepresented teenage mother consented to a permanent guardianship that did not allow her any enforceable right to see her child.
Guardianship has features besides non-adversarialism. The proceedings occur in Massachusetts Probate & Family Court, which is a UFC. The services performed on-site by probation-mediation, drug testing, coordination with social services-are all characteristics of the family law reform movement that supplement what happens inside the courtroom. Based on the guardianship cases described in this article, these non-procedural reforms are not directly to blame for courts indulging bogus claims. But they may have indirect consequences when judges rely on them inappropriately. A probation officer describes a party as belligerent, so the judge takes an aggressive stance with him. A drug test shows marijuana use, so the judge automatically rules against the party rather than exercising discretion. A probation officer helps draft an agreement, so the judge rubber stamps it. When combined with nonadversary courtroom procedure, supplementary reforms can be dangerous to judging.
Judges do not make any findings after the initial "emergency situation" except by signing under a pre-printed conclusory statement. Simply articulating a reason for extending a guardianship would refocus them on rights. They should also make findings of credibility whenever two witnesses contradict each other. To protect children, they should address all allegations made against the petitioner and find them either false or immaterial before granting the petitioner custody. When parents consent to guardianship, the judge should find that the consent was knowing and voluntary. All statements to the judge should be held to normal evidentiary standards, with interruption allowed for objections and rulings on those objections. If all these rules went into place, then instead of spending her time "problem-solving," the judge would have to focus on sifting observations from guesses, and measuring evidence against legal standards. This would devastate parties peddling sensationalism.
V. The Problems in Guardianship are Generalizable to Child Custody
The problems described above are not unique to Massachusetts guardianships. Inflammatory claims are made in every type of child custody case, everywhere in the country. Fathers claim their ex-wife has a dangerous new boyfriend. Mothers claim their ex-husband drove the children home drunk during his weekend visit. The parties making these claims seek either to win custody (incidentally ending a child support obligation) or to limit the other parent's visitation. The substantive legal standard differs, but the effect of an allegation is the same: to launch a round of litigation. An emergency hearing is held right away, and then there is a review hearing held in a freestyle manner. A trial might follow Summer 2014 When Family Courts Shun Adversarialism 239 later, or there may be more freestyle hearings until one party caves. Probation officers mediate; parenting courses are ordered.
These cases are less strikingly unfair than guardianships for several reasons. First, the standard between parents is generally "best interests of the child." This does not demonize the losing party. Second, in a dispute between parents, the person who wins is a parent. It is not somebody who started out the litigation with no rights at all. Third, the loser in parent disputes is not such a big loser. Judges generally give the child significant time with each parent and do so in an enforceable way). 178 At least in MVLS' experience in Massachusetts, they do not customarily place visitation "at the discretion" of the custodial parent.
Finally, there is more to negotiate in disputes between parents, such as decision-making power, visitation schedules, travel rights, child support, and (in the case of divorce) property and debt division. It is not an all-or-nothing contest. A party who lost at temporary orders because of a bogus claim might rationally choose to settle rather than continue to fight for years. This protects children from being yanked back and forth.
Capricious custody decisions are more obvious in the guardianship context, but they are just as liable to occur in other types of child custody disputes governed by freestyle judging.
VI. Freestyle Judging and Other Types of Cases
Freestyle judging hurts families facing bogus allegations, but what about other types of families? If freestyle judging hurts one type of family but helps all other types, then perhaps the method is worth keeping on balance. This section explores the effect of freestyle judging on other types of families.
A. When the sensational claims are true
One might argue that adversarialism is not necessary if the claims about the parents are true. The parents would likely be found unfit at a trial. Putting aside the question of how the court determines whether the claims are true, is the gentler touch and languid pace of freestyle judging helpful to struggling parents?
Once a guardianship is in place, the parent may petition to remove it at any time. when it is in the child's best interests 179 , but case law clarifies, "an evaluation of the best interests of the child under the statute requires that a parental decision […] be given presumptive validity." 180 The presumption may only be overridden by a showing that the parent's decision would cause the child significant harm. 181 While a finding of fitness prejudices the parent for the near future, fitness means current unfitness. 182 So when the parent re-files, she need only argue about how she is doing in the present.
Freestyle judging actually works against borderline-fit parents in several ways. First, it requires them to appear in court at least every three months, meaning a missed shift at work and the cost of parking and transportation. Second, they must follow court orders that require them, for example, to take drug tests and to attend regular parenting classes. Hair follicle tests cost around $100; the random drug and alcohol screening arranged by the Middlesex Probate & Family Court costs $80 every few weeks. Both take place in Boston, a traffic-clogged city with limited parking which is difficult to access from suburban and rural areas. Third, if the parents do not comply with the orders, they are liable to be held in contempt of court and their noncompliance can be used as evidence of their inability to parent. 183 Provided that the parent wins a satisfactory visitation order as part of the guardianship decree, she is better off living with that for a few years and then filing for removal of the guardian, rather than coming back to court every 90 days for review hearings.
Similar considerations apply when the dispute is between parents. Say that a father claims that a mother should not have unsupervised visitation because she is using drugs, and she is in fact using drugs. If the judge puts off trial and handles the matter in a freestyle way, the mother will have a chance to get off drugs while the case is pending. But she will also have to contend with the scrutiny and hoops described above. If the court holds a trial and she loses, she will have to show "material change of circumstances" to modify the judgment. 184 But getting off drugs is a
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Perhaps this is a cold way of viewing legal process. Can freestyle judging be therapeutic? There is reason to doubt it. First, courts are not equipped for that role. Judges hear dozens of cases a day. Most are not trained mental health professionals, and they do not necessarily have any experience (professional or personal) interacting with poor people. Second, family members help each other absent court involvement. In all of the cases described in this article, the petitioners played important roles in the children's lives before and after the court was involved. What the court did was simply shift the balance of power from the parents to the extended family. This shift of power did not promote cooperation but rather hindered it, by making the parents wary of the people who comprised their support system.
B. When no sensational claims are made
Next consider a garden-variety divorce where two parents are both seeking custody, and neither is making sensational claims against the other. Why put them through the rigors of an adversary trial when a friendly mediator might be able to cajole them toward agreement instead?
If parties want to mediate their custody disputes, they should. It is even appropriate for the state to subsidize mediation. The crucial piece is that judges should carefully review the agreements that result. MVLS has observed that judges scrutinize agreements for judgment in disputes between parents. In Case D, however, the judge did not inquire into why Mother D had given up and whether she had done so knowingly or voluntarily, except by noting the change and asking Guardian D's counsel whether the change was correct.
If the parties end up needing a trial, formal adversary procedure will not hurt them more than an informal procedure. 185 The more complex rules might drive them to hire counsel, thus costing money. If they represent themselves, they might fail to enter a few pieces of evidence. But they can tell their stories, minus the hearsay and speculation. 
C. Balancing the interests
Freestyle judging is dangerous for one set of families (those facing bogus claims) and unhelpful for another (those where one parent is seriously deficient). For another class of families, freestyle judging might produce fine outcomes, and might save money. How should judges and policymakers balance the interests?
One idea is to have two procedural tracks: one where sensational claims are being made against one of the parties, and another where the issues are mundane. Reformers have envisioned a system that directs parties to a different type of process depending on their case. 186 But how are the lines drawn? Judges, as we have seen, are loath to give up control in exactly the cases where they should give it up: the sensational cases. And even assuming pro se litigants will exercise their right to appeal if judges improperly classify their case, they are not likely to realize that adversarialism serves their interests better than freestyle judging.
187 So creating a two-tier system of procedure is a poor option.
Judges are decision makers of last resort. People can avoid taking their problems in front of a judge if they have resources to work it out on their own: financial resources to hire mediators, emotional resources to compromise, and intellectual resources to understand when to take a deal. If the headache of adversary trials drives people to exercise those resources, that is good for taxpayers and perhaps for the parties themselves. The people left over are a desperate group. They lack resources, or their opposing party is a liar. They are the people who need the law most. When deciding our rules of procedure, we should worry most about the needs of people in this class.
VII. Conclusion
The anti-adversarialism reform movement has succeeded in imposing a gloss of niceness on child custody proceedings. In some cases, UFCs' niceness-in the form of resources, referrals, and judicial nudging-helps parties resolve their disputes efficiently. In other cases, the sheen adds respectability to nonsense accusations, glosses over credibility issues, intensifies warped family power dynamics, distracts from legal standards, and obscures facts. Where the judge holds a baseline assumption that all concerns are valid and sincere, sleaze thrives.
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While it is understandable that judges want to deal with the extraprocedural problems they encounter from behind the bench, the problem is that they cannot do so meaningfully. They do not have the training nor the time to understand or treat families' dynamics. They cannot provide apartments, job skills, daycare, or cars. They end up over-exercising the few substantive powers they do have: to change child custody arrangements, and to use custody and visitation as carrots to encourage good behavior. Due process gets lost in the mix.
But it turns out that due process is not just an abstract ideal. Compromising process leads directly to bad outcomes for the most vulnerable children. It leads to children living with guardians who are less fit than their parents, children losing contact with their parents, and children being yanked back and forth between households. Family court judges have more discretion than they know what to do with. They should give some of it up and make their courtrooms more adversarial.
